Providing 'access to English' in Queensland Courts by Lauchs, Mark
This is the author’s version of a work that was submitted/accepted for pub-
lication in the following source:
Lauchs, Mark A. (2010) Providing ’access to English’ in Queensland
Courts. Australian Journal of Professional and Applied Ethics, 12(1&2),
pp. 171-184.
This file was downloaded from: http://eprints.qut.edu.au/49790/
c© Copyright 2010 (please consult the author).
Notice: Changes introduced as a result of publishing processes such as
copy-editing and formatting may not be reflected in this document. For a
definitive version of this work, please refer to the published source:
Providing ‘access to English’ in Queensland 
courts 
 
Mark Lauchs 
Queensland University of Technology 
 
1. Introduction 
 
Queensland is an Australian state that contains over 100 languages: migrant languages 
(including English), Indigenous languages and new hybrids such as Creoles. Court is 
conducted in Australian Standard English, which is not spoken by or is not the first 
language of many accused and witnesses. Providing interpreters is a reliable and effective 
method of ensuring ‘access to English’, but accredited, professional interpreters are not 
always available and, in the case of Aboriginal English, cannot be used to address 
communication breakdowns. In 2000, the Queensland Department of Justice and 
Attorney-General (JAG) tried to alleviate the issues associated with Aboriginal English 
by publishing the Aboriginal English in the Courts Handbook (the Handbook), which was 
designed to provide guidance on the nature of communication breakdowns and offer 
solutions. This paper reports on a project designed to review the effectiveness of the 
Handbook on its tenth anniversary. Unfortunately, good intentions and hard work by a 
range of state government agencies and individuals have not produced a satisfactory 
result over the decade. As one Cairns magistrate noted: ‘If access to English is an issue 
then there is no access to justice’. 
 
There are already examples in Queensland of the justice system adapting to 
accommodate Indigenous culture and demography, such as the Murri Courts (Magistrates 
Court of Queensland, 2009) which provide culturally appropriate sentencing hearings and 
the Remote Justice of the Peace (Magistrates Courts) Program that allows Indigenous JPs 
in remote communities to hear minor matters (Criminal Code 1889 (Qld), s.552C(5)). But 
as will become clear, constraints of time, distance and resources are challenging. The 
Queensland criminal justice system wants to be ethical, accessible and just, but is 
struggling to find a workable method. This paper examines current and possible 
approaches and explains that sometimes a just solution may not be attainable. 
 
This project was funded by a grant from the Legal and Professional Interest on Trust 
Account Fund administered by JAG. Consultation was undertaken with judges of the 
District Court of Queensland, Queensland magistrates, prosecutors from the Office of the 
Director of Public Prosecutions (ODPP), lawyers from Legal Aid Queensland, JAG 
policy officers and registry staff and the Cultural Support Unit of the Queensland Police 
Service. It is not the intention of this paper to investigate or suggest that Aboriginal 
English may be a factor in over-representation of Indigenous people in the criminal 
justice system. While language has been studied in the criminal justice system (Cooke, 
2002a, 2002b; Eades, 1988, 1992, 2008)  no study has been made demonstrating whether 
or not language difficulties directly contribute to over-representation. This paper outlines 
the background to the issue of Aboriginal English in the courts, the findings of the review 
and makes recommendations for further study and policy reform. 
 
2. Background 
 
People from Indigenous communities face considerable difficulty in court, most 
significantly from their distrust and unfamiliarity with the justice system, as well as the 
fact that Australian Standard English is not their first language (Criminal Justice 
Commission (CJC), 1996, p. 6; JAG, 2000, p. 7). They suffer the additional burdens of 
being intimidated by the court process, being unfamiliar with the questioning style and 
language and apparently contradictory styles of answering questions, avoiding eye contact 
and the lack of mathematical terms to describe information. The Handbook was designed 
to improve access to justice for Indigenous Queenslanders by helping to overcome 
communication breakdowns in the courts. It covers a range of linguistic concerns 
including questioning strategies, pronunciation, grammar and non-verbal features. Each 
page outlines a single communication issue, explains what the issue is, why it occurs and 
suggests a questioning strategy to avoid a communication breakdown. Before discussing 
the review it is important to provide a background to Indigenous language rates in 
Queensland and the legal response to language services in courts. 
 
3. Indigenous languages in Queensland 
 
By 2001, half of the 500 traditional languages and dialects in Australia that existed in 
1788 were extinct, and the majority of the remainder ‘under threat’ because they were 
only spoken by a small number of elderly people (McConvell & Thieberger, 2001, p. 17). 
According to the census, by 2008 only 11% of adult Indigenous Australians ‘spoke an 
Aboriginal or Torres Strait Islander language as their main language at home’, although 
this figure was much higher (48%) for people living in a remote area. In fact, 86% of 
Indigenous Australians – mainly those living in non-remote areas – only spoke ‘English’ 
at home (ABS, 2006, pp. 39-40). Torres Strait Creole is the ‘most widely spoken 
Indigenous language’ in Australia with 5,800 speakers (ABS, 2006, p. 41). Only 2,530 
people speak a ‘Cape York Peninsula Language’ at home (ABS, 2006, p. 41). These 
figures should be treated with caution as they rely on preconceptions of languages spoken 
and on figures provided by communities with significant rates of illiteracy. No figures are 
available for Aboriginal English speakers (AIATSIS, 2005, p. 192). This is probably due 
to the near impossibility of identifying speakers of a language that most speakers do not 
recognise is different from Australian Standard English.  
 
In 2006, Queensland had 146,429 Indigenous residents – 28% of the Australian 
Indigenous population but only 3.6% of the Queensland population. Of these, 77% were 
of Aboriginal origin only, 14% were Torres Strait Islander origin only and the remainder 
were both Aboriginal and Torres Strait Islander origin (ABS, 2006, p. 16). Almost one 
quarter (22%) of Indigenous Queenslanders were living in remote or very remote 
locations in 2006 (ABS, 2006, p. 19). These are the target group for traditional language 
interpreters and Aboriginal English services. 
 
Aboriginal English is the first language of most Indigenous Queenslanders especially 
those from non-metropolitan areas. It is a dialect that uses English words combined with 
the grammar of traditional languages and can be almost indistinguishable from Australian 
Standard English to an uninformed listener. In fact, speakers of Aboriginal English are 
rarely aware that they are not speaking Australian Standard English (Eades, 1988, p. 98). 
Aboriginal English is not homogenous across the state and can vary in distinctness from 
very close to Australian Standard English to a version similar to the Kriol spoken in the 
Northern Territory (Cooke, 2002a, p. 3).  
 
The communication breakdowns that can occur between the court and Indigenous 
Queenslanders become an even greater issue given the disproportionate appearance of 
Indigenous people in Queensland criminal cases. Aboriginal and Torres Strait Islanders 
made up 15.6% of all defendants in criminal matters in Queensland between 1 January 
2008 and 30 September 2009. There are no records of how often Aboriginal people give 
evidence in court (CJC, 1996, p. 14). 
 
4. Right to an interpreter 
 
The most effective solution to language problems is to provide an interpreter, but this 
is a question of legality, cost and availability. The United Nations (UN) recognised the 
need for an accused to understand court proceedings and be understood by the court under 
article 14 of the International Covenant on Civil and Political Rights (ICCPR); this was 
also recommended by the Royal Commission into Aboriginal Deaths in Custody (rec. 99) 
(1990).  Further, under article 26 of the ICCPR, discrimination on the basis of language is 
prohibited. There is no legal impediment in Queensland to accessing an interpreter in 
court. The Criminal Code Act 1899 (Qld) provides that a case cannot proceed for ‘want of 
understanding of the accused person’ (s.613) as they would not be able to follow 
proceedings or instruct their counsel. Section 613 includes the inability to speak English 
(Ngatayi v R (1980) 147 CLR 1), although the situation can be rectified by the provision 
of an interpreter. Respondents consulted for this research said it is rare that this section is 
raised but most agreed that it should be used more often. The common law also 
recognises that a non-English speaking accused needs an interpreter (R v Johnson (1987) 
25 A Crim R 433). There is no right to an interpreter for a witness in criminal or civil 
cases in Queensland. Ideally, the accused and the jury should be able to understand the 
evidence given by a witness, but the final decision to allow an interpreter for a witness 
still rests with the court (R v Johnson).  
 
Australia has a national accreditation system for interpreters: the National 
Accreditation Authority for Translators and Interpreters (NAATI). NAATI currently 
provides professional accreditation testing in 61 languages (NAATI, 2009). The ideal 
standard of accreditation for interpreters in court is the professional level. Most 
Indigenous languages fall under the category of special languages for which a less 
rigorous recognition status can be provided. Three Queensland languages have 
recognition: one Aboriginal language, Dyirbal, and two from the Torres Strait, Torres 
Strait Islander Kriol and Kala Lagaw Ya (NAATI, 2010). In 2009 para-professional 
accreditation was provided to a handful of Wik Mungkun interpreters (Magistrates Court 
of Queensland, 2009, p. 7). No Australian jurisdictions have addressed this deficit 
(AIATSIS, 2005, p. 7.1.5) despite authoritative calls for more Indigenous interpreters 
(ATSIC, 1995; Royal Commission into Aboriginal Deaths in Custody, 1990, Rec. 100) 
and the likelihood of long term savings (Kimberley Interpreting Service, 2004, p. 7).  
 
Interpreters cannot be provided for Aboriginal English for a number of reasons: 
Aboriginal English sounds like Australian Standard English, thus a jury listening would 
not understand why an interpreter said something different to what they heard the witness 
say; and the differences in the language relate to meaning rather than interpreting words, 
thus the interpreter would be giving opinions of what the witness intended by their 
statement rather than acting as a conduit of the words he/she spoke (JAG, 2000, p. 3). 
Nonetheless, suggestions have been made to introduce a facilitator to the court who 
would act as a ‘cultural broker’ to brief witnesses on the nature of the court (Cooke, 
2002a) and act on behalf of the court to identify communication breakdowns between 
Australian Standard English and Aboriginal English (Cooke, 2002a; New South Wales 
Law Reform Commission, 2000, para.7.33). This assumption challenges the notion of 
‘referential transparency’ (also referred to as verbatim theory), which is the view that 
expressions in one language can be readily converted into propositions and translated 
verbatim regardless of the nature of the two languages or the intercession of the 
interpreter (Haviland, 2003, pp. 766-767). JAG’s original goal in 2000 was to introduce 
an alternative method with facilitators working as part of the defence and prosecution 
teams. These non-experts would advise the barristers in their team when a communication 
breakdown had occurred and then suggest a solution using the Handbook. These 
facilitators would be acting as a cultural interpreter as they would not have attempted ‘to 
discern what a witness means or otherwise give evidence to the court’ (JAG, 2000, p. 4). 
A free training and accreditation course was developed by JAG and TAFE Queensland to 
build a pool of facilitators from speakers of Aboriginal English. Unfortunately, no one 
enrolled in the course. Consequently, the courts were left to work with the Handbook 
without facilitators; a role for which the Handbook was never intended. 
 
However, even if workable, these programs will not address the needs of Aboriginal 
English speakers alone because this dialect does not lend itself to interpretation in courts 
operating in Australian Standard English. 
 
5. Aboriginal English characteristics 
 
So what is the nature of Aboriginal English that causes communication breakdowns? 
Aboriginal English encompasses verbal and non-verbal communication, and so the 
cultural differences between Indigenous and non-Indigenous Australians can lead to 
communication breakdowns (CJC, 1996, p. 19). The Handbook covers the full range of 
issues including pronunciation, grammar, vocabulary, gestures, eye contact and silence. 
The linguistic differences can lead to misinterpretations of the witness’s evidence by the 
court (Eades, 2006), and a skilled barrister could use their knowledge of Aboriginal 
English to create a false impression that a person is proficient in Australian Standard 
English (Cooke, 2009, p. 28). The three most commonly recognised issues are gratuitous 
concurrence, silence and avoidance of eye contact. 
 
Gratuitous concurrence, or suggestibility, occurs when a person agrees with the 
questioner regardless of whether the questioner’s statement is true or false. This can occur 
in an Indigenous context either out of respect for the questioner, to create a positive 
atmosphere by being agreeable, to avoid confrontation, or because the listener was 
confused by the question (Eades, 1992, p. 26). Unfortunately, gratuitous concurrence can 
make it easy for a cross-examining counsel to discredit a witness by obtaining their 
agreement via leading questions that require a yes/no response and a statement that 
contradicts the rest of their testimony (Eades, 2008, p. 96). Best practice is to ask the 
person to repeat what was said to ensure they understood.  
 
Silence can indicate that the person is considering the answer, disapproval of the 
question, discomfort with the surroundings, a cultural inability to discuss a topic, or 
misunderstanding of the question (Eades, 1992, p. 46). Silence can also be easily misused 
by a cross-examining counsel as a means of making a witness appear untrustworthy. 
Similarly, avoiding eye contact is a form of respect in Indigenous culture which is 
mistaken by Westerners as a sign of sullenness, dishonesty and guilt. An Indigenous 
witness who avoids eye contact is an easy target for a savvy defence counsel (Eades, 
2008, pp. 115-116). There are other non-verbal cues (JAG, 2000, p. 32) but it takes a well 
trained eye to identify and understand these signals and they are difficult to incorporate 
into the trial record.  
 
The communication issues are exaggerated by unfamiliarity with the courts. 
Indigenous people in remote communities have even less of an understanding of court 
processes than the members of mainstream society (Wurm, 1963, pp. 6-9). Linguists have 
noted that one response to the intimidation of appearing in court can be for the Indigenous 
person to speak very softly (Edwards, 2004, p. 104).  
 
 Some other key points include a cultural inclination by Indigenous people to not 
challenge another person’s or their own claims as to the truth of a matter. To do so would 
be regarded as shameful, especially when questioning the claims of elders. Similarly, it is 
unacceptable to interrupt a person, thus the normal cross-examination technique would be 
regarded with some disgust. An Indigenous person may respond by trying to avoid this 
awkward situation by simply agreeing with the claims, saying they ‘don’t know’ or acting 
disinterested (CJC, 1996, pp. 20-21).  
 
In conclusion, there are linguistic issues in the courts relating to Indigenous languages 
and particularly Aboriginal English. These issues relate to both words and demeanour. 
The Handbook, along with other court publications, has tried to educate the legal 
profession about these issues and to provide solutions. This study was conducted to 
examine whether it has been successful. 
 
6. Methodology 
 
This study consisted of a survey and qualitative interviews. The target groups for the 
project were District Court judges, magistrates, ODPP prosecutors, lawyers from Legal 
Aid Queensland and court registry staff. The survey was designed to determine the rate of 
usage and understanding of the Handbook by the target groups. The survey was run 
online and all members of the target groups were emailed and asked to participate. 
Unfortunately the reply rate was extremely small and no useful data could be extracted, 
thus the results of the survey are not used in this paper. The second leg of research was a 
series of interviews conducted in Brisbane (Queensland’s capital city), Cairns and 
Townsville (both regional centres in northern Queensland) with representatives of each of 
the target groups. The range of interviewees included six District Court judges (including 
the Chief Judge), five magistrates including the Chief Stipendiary Magistrate, three 
prosecutors, three lawyers from Legal Aid and six registry staff. Each interview 
participant was identified by their agencies as having specific knowledge on the topic. 
Feedback was also obtained from presentations to the Queensland Magistrates 
Conference in May 2010 and a meeting of the Queensland Community Justice Groups. 
The feedback from the meetings was analysed in the light of an extensive literature 
review of linguistics in courts.  
 
7. Findings 
 
The initial purpose of this inquiry was to review the use of the Handbook and 
determine whether any changes were needed. All respondents who were aware of the 
Handbook saw no need for a change or update in its content. There are, however, issues 
that arose unexpectedly. This section outlines new developments in the recognition of 
Aboriginal English in the last decade, the availability and use of the Handbook in 
Queensland courts, language skills of Indigenous witnesses, the provision of interpreters 
and intervention by the bench and barristers.   
 
7.1 New developments in recognition of Aboriginal English 
 
Since the publication of the Handbook many courts have developed education 
packages to promote similar material and other issues of cultural awareness that relate to 
communicating with speakers of Aboriginal English. The Supreme Court of Western 
Australia’s Equity Before the Law Benchbook  (2009, para. 9.4.1) recognises gratuitous 
concurrence but not Aboriginal English. However, the court’s Aboriginal Benchbook for 
Western Australian Courts has an extensive section on ‘Communicating Effectively with 
Aboriginal English Speakers’ (Supreme Court of Western Australia, 2008, para. 5.11). 
Queensland has the Supreme and District Court Benchbook (Supreme Court of 
Queensland, 2010) and the Equal Treatment Benchbook (Supreme Court of Queensland, 
2005). Other such publications include the Equity Before the Law Benchbook from New 
South Wales (Judicial Commission of New South Wales, 2006). There have also been 
attempts to improve the recognition of Aboriginal English in non-criminal matters such as 
native title hearings (Byrne, 2003). Awareness has increased but communication issues 
still remain. No studies have been undertaken of the prevalence of Indigenous language 
use – Aboriginal English or traditional languages – in Queensland courts, or in other 
Australian jurisdictions, thus there are no indicators of whether the raising of awareness 
has produced more just outcomes. 
 
7.2 Availability and use of the Handbook 
 
Clearly, communication issues will persist if participants in the legal process are 
unaware of them and their consequences. The Handbook was intended to educate all 
participants on this issue. The study found that usage rates of the Handbook were so low 
that very few people were aware of it and those that were had usually only read it once – 
most often as part of a one-off cultural awareness training course. While District Court 
judges still receive a copy as part of their induction, one magistrate had been in Cairns for 
eight years and had not seen a copy. Cairns Public Prosecutors have had copies of the 
Handbook for less than a year. Some magistrates and registry staff who had commenced 
work in recent years had learnt the concepts from their peers. Barristers usually learnt 
about language issues by trial and error. People outside JAG usually had not seen the 
Handbook at all; this includes members of the Community Justice Groups from remote 
Indigenous towns (JAG, 2010). However, even if it were available, feedback suggests that 
most would not read it.  
 
All respondents recognised the need for information on Aboriginal English, they just 
did not want to learn about it by reading a Handbook; one prosecutor described it as 
‘heavy going’. (It should be pointed out that the Handbook is presented in plain English, 
clearly laid out and only 34 pages long.) All respondents found training in language issues 
was inadequate and that the Handbook was a poor format for learning. They preferred 
face to face learning, online learning and videos both as a training tool and demonstration 
of the communication breakdowns. They said training had to be practical and not just 
awareness-raising; it had to give advice that could be put into practice within either the 
circumstances or timeframes of the justice system (CJC, 1996, p. 33).  
 
Respondents said training was only needed for those who worked with the Indigenous 
community – those in northern Queensland courthouses or on circuit – both in induction 
and annual refresher courses. Calls for training carried the caveat that registries were 
generally understaffed and were thus unable to release staff for training without additional 
resources. This had the added problem that staggered provision of any training meant that 
there was no standard knowledge within the registry. Thus, all these recommendations are 
subject to resourcing. Some judges, magistrates and lawyers wanted universities to 
address the general ignorance of these issues by the legal profession by incorporating the 
training into the law curriculum, legal practice courses and the bar course. Some even 
wanted multicultural and language issues, such as how to work with interpreters, to be 
mandatory.  
 
No one had seen the Handbook used in a courtroom. However, registry staff referred 
to specific magistrates, usually those on circuit, who knew about the issues and one in 
particular who was able to converse in Aboriginal English with witnesses and defendants.  
 
In conclusion, everyone who works with Indigenous accused and witnesses wants to 
learn about cultural and linguistic issues that will help them better serve their clients. The 
Handbook is not the best method for doing this and respondents prefer face-to-face 
training, online exercises and videos. The training has to be more than awareness-raising 
and contain practical advice to assist trainees to do their job. There was consensus that 
training should be targeted at those most likely to interact with Indigenous people in the 
legal system and provided at induction and supported by annual refresher courses. There 
was also support for introducing the material into university courses and continuing legal 
education. Ultimately, these are resource issues for government departments and 
professional organisations.  
 
7.3 Language skills of Indigenous witnesses 
 
According to respondents from all groups who work in northern Queensland, 
remoteness and age are the clearest indicators of serious communication issues. For 
example, community Elders and Indigenous Queenslanders who live close to 
metropolitan areas, such as those who live on Palm Island near Townsville, were regarded 
by respondents as speaking what the respondents described as ‘very good [Australian 
Standard] English’.  Teaching all Queenslanders to speak Australian Standard English is 
not an option. First, it has been tried and had limited success in remote communities 
(Storry, 2006). Second, it would be paternalistic and enforcing Australian Standard 
English on communities may breach the UN Declaration of Rights of Indigenous Peoples 
2007 (articles 13 and 14). Finally, teaching English would take years; the issue of 
appearance in court exists now and must be addressed within the existing system.  
 
If Aboriginal English is more common in remote Indigenous communities then, given 
the homogeneity of these communities, it is more likely that an Aboriginal English 
speaking witness will appear in a matter against a defendant from one of these locations. 
Registry staff noted that Indigenous defendants usually appear for criminal, domestic 
violence and child protection matters. They are rarely involved in civil matters except as 
victims of car loan scams. Respondents noted that Indigenous Queenslanders are not 
heavily represented in family court matters because they rely on unique cultural 
mechanisms and relations to resolve these disputes. About 20% (13,353) of Aboriginal 
defendants appeared in either the Cairns or Townsville magistrates courts, compared with 
only 7% (4,358) in the capital city, Brisbane, which has a much larger total criminal 
caseload than Cairns and Townsville combined (JAG, 2009). This is why a Cairns 
prosecutor regarded knowledge of Indigenous language characteristics as ‘bread and 
butter’ issues for her office. 
 
Ultimately, we do not know for certain what languages are spoken in Queensland nor 
the number of people who speak them. Current data on languages spoken in Queensland 
are collected via the census which is heavily reliant on the literacy of those surveyed. No 
records have been located of any thorough survey of language use in the state. Thus we 
cannot plan for language services as we do not know what languages to plan for or even if 
we have identified all the languages that are spoken.  
 
To add further complexity, young people in remote communities may not be speaking 
either traditional languages or Aboriginal English. Prosecutors and magistrates have 
noticed a new ‘bastardised’ Creole amongst adolescents in remote communities. Dr 
Robert Pensalfini (2010) of University of Queensland has suggested that this would be 
linked to the existing Creoles such as Top End Creole or Roper River Creole – the fastest 
growing Indigenous language with over 15,000 speakers in the Northern Territory and the 
Kimberly region of Western Australia. If it is such an extension then Dr Pensalfini has 
suggested developing an interpreter program in the same manner as Torres Strait Islander 
Kreol. He suggested that there needs to be linguistic investigations in the area to identify 
whether there is a new language issue and the nature of the language spoken. Second, 
children mix languages in their normal speech, for example, a child victim of sexual 
assault mixing Torres Strait Creole, her traditional language and English into a pidgin 
mix. This is impossible to interpret. The inability to use the witness statement or 
interview tapes means children then have to give evidence in court. It also adds additional 
costs as every potential child witness must be interviewed by a psychologist to assess 
their ability to give evidence. Even the psychologist would need an interpreter in the best 
circumstances and would be unable to obtain assistance to talk to a child speaking a 
mixed language or a new Creole. No solution can be developed for these problems until 
rigorous study has been conducted into the languages spoken by young residents of 
remote communities. 
 
7.4 Provision of interpreters 
 
As has been noted, Aboriginal English is inappropriate for traditional interpreting and 
there have been suggestions that ‘cultural interpreting’ be undertaken. However, it is 
important that interpreters play the role of language conduit as this task does not require 
an expression of qualified opinion or judgement. Courts will accept expert opinion on 
matters outside the knowledge, or ‘normal range of experience’ of the judge and jury (R v. 
Watson [1987] 1 Qd R 440); and Aboriginal English falls within this category. An expert 
would be required to have verifiable academic qualifications and testable expertise 
(Clarke v. Ryan (1960) 103 CLR 486) and not simply a person who is only a natural 
speaker of the language. There are only about half a dozen people in Australia who could 
fill this position. They are too few to meet the potential work load and the cost of paying 
for experts in hundreds of cases each year would be prohibitive.  
 
The consensus of academic opinion is that cultural interpreting may be more 
appropriate for non-adversarial and nurturing situations like interpreting in the health 
environment (Hsieh, 2006; Laster & Taylor, 1994, pp. 111-128). Judges said they would 
never allow a facilitator or cultural interpreter to be employed by the court, or to give 
evidence other than as an expert witness. However, this would not preclude the parties 
from employing an advisor to alert a barrister to miscommunication issues as they arise. 
This was the original intent of JAG when it proposed the language facilitator program, but 
this opportunity was not taken up by prospective facilitators. 
 
Respondents provided useful information on the prevalence of specific 
communication breakdowns. They identified gratuitous concurrence as the most common 
communication issue both in and out of the court, and in the rush to prepare for court it is 
easy to mistake gratuitous concurrence for comprehension. Even though most judges, 
magistrates and barristers interviewed were aware of all the issues in the Handbook, they 
found it difficult to always identify and respond to non-verbal communication. As a 
magistrate said, he could not write in a judgement that ‘I accepted his testimony because 
he raised his eyebrow in a particular way’. 
 
A number of respondents reported that gratuitous concurrence, silence and eye 
contact are not restricted to Indigenous witnesses and were exhibited by other cultures, 
particularly migrants and descendants from South East Asian, Melanesian and Polynesian 
backgrounds. This study was not able to find any government or academic work which 
supports this conclusion. However, this may simply be a matter of the issue not being 
investigated.  
 
There was also evidence that unfamiliarity with the court can paralyse Indigenous 
witnesses even before communication issues arise. Magistrates, barristers and registry 
staff described some Indigenous witnesses as looking ‘absolutely bamboozled’ by what 
was going on around them and that it was difficult to get them to participate in the 
proceedings, say more than ‘I don’t remember’ or even speak. Magistrates noted that rape 
or domestic violence witnesses will often just sit in the stand and say nothing at all. 
Similarly, a prosecutor said that is very difficult to expect a child who has never seen an 
elevator before to be calm and collected for court in a big city:  
 
I have concerns that you can properly assess the capacity of a child when you just 
brought them out of their community into Cairns and said: ‘Right, let’s assess your 
intellect and your ability to answer questions’ (Cairns prosecutor). 
 
 Some respondents noted that the court system seems to actively increase the difficulty 
for people to understand by reliance on mechanisms such as s.104 of the Justices Act 
1886 (Qld), which has a fixed set of complex words that must be used when giving a 
witness an explanation of their role in proceedings. 
 
In summary, there is little knowledge of the languages spoken in Queensland remote 
communities. A language services policy cannot be developed until qualified linguistic 
research is conducted to determine the range and number of both languages and speakers. 
Once this is completed, qualified interpreters need to be trained via an extension of 
initiatives like the Wik Mungkun para-professional program. In addition, there are 
indications that some migrant communities display some of the same communication 
issues as Indigenous Queenslanders, once again demonstrating the need for further 
research. 
 
7.5 Intervention from the bench 
 
 Given that it is extremely rare for a defendant to give evidence, it is almost always the 
case that allegations of misuse of language involve actions by the defence counsel against 
a prosecution witness. All respondents backed up claims by academics (Eades, 2008) that 
defence counsel misuse Aboriginal English to discredit witnesses – barristers (especially 
defence counsel) were noted for playing on the jury and court’s ignorance of Aboriginal 
English. It was assumed the barristers were fully aware of the issues and were using them 
to their clients’ advantage; however it is also possible that the defence counsel were not 
aware and were simply taking advantage of opportunities that presented themselves. 
Many respondents did, however, concede that defence counsel should act this way to best 
serve the interests of their client. It was up to the prosecution and the judge or magistrate 
to take action to clarify issues, for example through the use of re-examination: 
 
I had a murder trial… defence were saying to him [the witness] ‘he was angry, wasn’t 
he?’ And they were saying ‘yes, yes he was angry.’ But in re-examination you can 
clarify: ‘Well what was it that you saw that made you think he was angry?’ (Cairns 
prosecutor). 
 
 Objection was not as useful. Lawyers reported that they try to limit their objections to 
their opponent’s line of questioning lest they lose the confidence of both the bench and 
the jury. So they only object to very clear examples of abuse. However, they also said 
their unfamiliarity with Aboriginal English meant they missed more subtle instances of 
misunderstanding. Even so, some judges blamed barristers for not intervening often 
enough to protect their witnesses.  
 
 There was disagreement on the extent to which judges and magistrates should 
intervene to clarify language problems or to prevent abuse of an Aboriginal English 
speaker. None of the barristers interviewed could remember having seen a judge intervene 
from the bench on one of these matters. On the other hand, court registry staff could 
clearly point to magistrates having taken steps such as rephrasing the question given to a 
witness. Section 21 of the Evidence Act 1977 (Qld) empowers a court to disallow an 
‘improper question’, that is one that was considered ‘misleading, confusing, annoying, 
harassing, intimidating, offensive, oppressive or repetitive’ given the character of the 
witness, including their cultural background. As of 2003, if it is a child witness, 
s.21AH(4) requires that the magistrate or justice must disallow the question. Magistrates 
said they were comfortable in intervening to prevent a barrister from interrupting a 
witness who was ‘silent’ while contemplating an answer  or ask counsel to rephrase a 
question, stopping a series of yes/no questions, or asking a witness to explain what they 
had been asked to ensure they understood. But judges and magistrates do not want to ask 
questions in a manner that would provoke an appeal.  
 
 Judges have the added problem of potentially unfairly influencing a jury. They face 
two problems. Firstly, a judge cannot raise a matter themselves; if a party does not 
introduce the concept of language problems to the jury then the judge cannot direct the 
jury in relation to the matter. Secondly, a judge’s direction may unfairly skew the jury 
members’ interpretation of evidence. For example, pointing out that a witness’s 
statements could have a different meaning not only makes a judgement about the veracity 
of a witness’s statement, but could lead to a jury questioning the whole testimony of the 
witness. Prosecutors want judges to develop a standard instruction to the jury on the basis 
that the weight of judicial comment is better than simply having a barrister point out a 
language difficulty. This issue is enlarged by the rarity of Indigenous jury members.  
 
 The Queensland Supreme and District Court Benchbook (Supreme Court of 
Queensland, 2010) already provides jury ‘directions before summing up’ for ‘Translation 
and Interpretation’. The Northern Territory Supreme Court Justice, Dean Mildren, was 
the first to put forward a standard jury direction covering issues relating to Aboriginal 
witnesses (Mildren, 1997) and a version of this direction was included in the Aboriginal 
Benchbook for Western Australian Courts (Supreme Court of Western Australia, 2008). 
The CJC reviewed the Mildren Directions and put forward two suggested jury directions 
(CJC, 1996, p. 44), one for Queensland Aboriginal witnesses (Mildren accommodated 
Northern Territory Indigenous culture) and one for Torres Strait Islander witnesses. 
Neither was taken up by the judiciary or the government in Queensland. However, the 
West Australian Court of Criminal Appeal effectively quashed the use of the Mildren 
Directions in Stack v the State of Western Australia ((2004) 29 WAR 526). Murray J said 
that the direction should not have been made ‘without any substratum of fact properly 
proved before the jury in the ordinary way’ (Stack v the State of Western Australia, at p. 
19); in other words the matters should have been proved via expert testimony. In making 
the direction without expert testimony the trial judge was introducing concepts to the jury 
which would place them in a position of making amateur judgements as to the occurrence 
of breakdowns in communication and the true intent of the witness (Stack v the State of 
Western Australia, at p.19). All judges and magistrates contacted in this research agreed 
that a direction would not work and that expert testimony was needed before a jury could 
receive instruction on a matter of Aboriginal English. Neither the experts nor the money 
to fund them are available to cover the number of cases across Queensland that involve 
Indigenous witnesses. As such we can conclude that expert witnesses are not an option to 
resolve the issue. 
 
 Prosecutors also raised the possibility of having Indigenous witnesses treated as 
‘special witnesses’ under section 21A of the Evidence Act 1877 (Qld). This would give 
the court more leeway to intervene. However, they concluded that not all Indigenous 
witnesses could qualify as special witnesses and it would be very ‘paternalistic’ to try and 
use this method to resolve the communication breakdowns. 
 
 The Handbook provides the means to rephrase questions to avoid communication 
breakdowns, for example gratuitous concurrence can be avoided by using a non-
intimidating tone, avoiding yes/no questions, etc. (JAG, 2000, p. 9). Thus, the bench and 
the prosecution have the means to clarify an issue, but respondents suggested that, in 
practice, this is insufficient. The human elements of the courtroom such as perceptions of 
jurors, combined with the real chance of triggering an appeal, mean that better 
mechanisms are needed.  
 
 Some respondents recommended juror training in Aboriginal English. This on its own 
would not work as it would still leave jurors making their own determination as to 
whether a person is in fact an Aboriginal English speaker and could result in 
interpretations about witness statements based on false assumptions. The solution must be 
based on evidence before the court. Thus, based on the case law and feedback from 
respondents, there are four requirements for a successful solution to intervention: 
 
 the information must be introduced by one of the parties during the trial; 
 disputes over the meaning of a statement must be avoided as they would rely on 
expert evidence; 
 the solution cannot rely on a direction to the jury; and 
 excessive interruptions of cross-examination by either the bench or the 
prosecution will create a counterproductive perception. 
 
 This leaves re-examination as the best place for rectifying communication 
breakdowns. If a point is clarified then the clarification is introduced into evidence, 
sufficient clarification should avoid a dispute over meaning, it will not rely on a jury 
direction and does not involve an objection during cross-examination. As has been noted, 
the Handbook attempted to provide just such solutions, but more is clearly needed. As 
these solutions relate to the actions within a trial the solution must come from the 
participants. First, a consistency of understanding of the communication issues would 
improve the effectiveness of intervention by both the bench and prosecutors. Second, 
judges, magistrates and lawyers should workshop ideas to develop viable options for 
clarifying issues in re-examination. Any solutions produced from this exercise will then 
create further problems; once developed how do we train new judges, magistrates and 
lawyers?  
 
8. Conclusion 
 
 Access to English is essential for all accused and witnesses in criminal trials. The 
Queensland government and judiciary have shown a genuine attempt to ensure it is 
provided but have been unable to do so in practice. The Aboriginal English in the Courts 
Handbook was introduced in 2000 in an attempt to improve the ability of speakers of 
Aboriginal English to interact with the courts in Queensland. The Handbook was 
introduced because Aboriginal English was not amenable to the normal system of 
interpreters used for other languages. Suggestions have been made to provide language 
facilitators but the best efforts to bring this about have failed. The provision of 
interpreters for traditional languages will not be a solution because most Indigenous 
Queenslanders do not speak a traditional language as their first language, new forms of 
Creole may be developing amongst young residents of communities, and systems have 
not been put in place to recognise interpreters in these small language groups.  
 
 Other solutions like improving the teaching of Australian Standard English in remote 
communities have also not produced a solution and run the risk of paternalism and the 
extinction of Indigenous languages. Training of judges, magistrates, lawyers and court 
staff is available but needs to be improved in coverage and methods of delivery. But even 
then it will not be a panacea on its own. Mechanisms are needed to ensure that the 
communication breakdowns are identified, and then either rectified or at least brought to 
the court and jury’s attention so they can be considered when the evidence is assessed. 
Both prosecutors and members of the bench are limited in their ability to identify and 
correct language issues when they occur and attempts to introduce standard jury 
directions on Aboriginal English have not been successful.  
 
 This paper makes three recommendations:  
 
1. anthropological linguistic studies be undertaken to identify what languages are 
being spoken in remote communities; 
2. better training materials be developed and training be better targeted; and  
3. judges, magistrates and lawyers workshop techniques for reliable interventions in 
the court to resolve communication breakdowns as they occur. 
 
 These recommendations are based on the presumption that JAG is poorly funded and 
can only rely on external research (recommendation 1) or low cost efficient alternatives 
(recommendations 2 and 3) as options. Even so, the necessity of providing a fair and just 
legal system for all Queenslanders – regardless of linguistic and cultural background – 
makes a determined effort for a solution not only essential, but long overdue. 
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